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THE IMMEDIATE TASKS OF INTERNATIONAL LAW AND
ORGANIZATION
(Continued from JanuaryIssue)
LINDEN A MANDER
VIII NEED OF WIDENING THE INTERNATIONAL RuLE-MAKING PROCESS

If the world is to be sufficiently organized to deal with the many
problems which it must solve, a great increase in the scope of the international treaty and agreement processes will be required A minimum
of routine and predictability are necessary for social progress, and in the
present age such routine and predictability necessitate action on a continuous international and even supranational scale The conferences
which established such major institutions as the Food and Agriculture
Organization, UNRRA, the Bretton Woods Financial Agreement, the
United Nations Educational Organization, to say nothing of the United
Nations itself, will be followed by many others Indeed, one may predict
that scarcely a day will pass without some international conference, or
subordinate but powerful agency set up by that conference, meeting
in one part of the world or another The conferences may be on a
world-wide basis or on a regional basis They may deal with specific
subjects or with a number of subjects Of the many examples which
might be given, I shall select a few only, because of limitations of space,
and indicate one or two instances of the typical extensions of international organization which must be accepted if serious breakdowns are
to be avoided
A sovereign state may exercise jurisdiction only over its own territorial waters and citizens abroad; consequently it finds itself at a disadvantage in regulating international rates dealing with communications
of an international nature Nation A may make one terminal charge,
Nation B another charge Although rates are often "the subject of
agreement," the country of origin is usually free to retain terminal
charges at the point of origin, and similarly, the country of destination
will regulate charges at that point 41
To overcome these difficulties treaties have been signed culminating
thus far in the comprehensive convention revised at Cairo in 1938; four
sets of regulations have been adopted-one for telegraph, one for telephone, and two for radio These regulations, however, do not contain
specific rates or charges except that certain maximum terminal and
transit charges are provided for in the chapter on rates and charges of
the telegraph regulations, "but these are only applicable to European
countries" Moreover, the treaty provisions do not serve the interests
of the user (who desires as low uniform rates as possible) "because
most foreign carriers are operated for the benefit of the national treasuries ;)42
12 E Stratford Smith, Regulation of International Communications Rates
by Treaty (1943) 12 GEO WASH. L Rxv 191
42 lbkL 215

WASHINGTON LAW REVIEW

[VOL 21

If, therefore, it is desired to provide for the most efficient regulation,
Smith's suggestion would seem logical-namely to establish an International Communications Commission which should have control "over
rates, practices and classifications" and "would derive its authority from
the various nations participating in an international treaty "43
Another question of some urgency has arisen out of the growing
importance of polar aviation, and the future of post-war aviation along
the Great Circle routes of the Arctic is being widely discussed Who
shall have jurisdiction over the Arctic air space? Can international organization save the world from the disadvantages of air imperialism
in an age of the atomic bomb? In 1919 nations successfully asserted
sovereignty over the air space above their territories, including territorial waters; polar exploration in the early twentieth century brought
up the issue whether the discovery of the North Pole and regions in
the Arctic and Antarctic gave rights to territorial claims If these zones
comprised land, international law governing discovery and occupation
would hold; if, however, what was discovered was not land, but only
ice resting on the deep sea, would not the doctrine of the freedom of
the seas apply to such regions? It was found that the North Polar Sea
was covered with ice Some then argued that ice, being a solid substance, would permit men to build habitations and live for an indefinite
period of time upon it Others claimed that "ice at the North Pole is
never at rest It is in continual motion
And such possible occupation
would be too precarious and shifting to and fro to give anyone a good
title

"44

Plischke notes that while the sector principle "is unacceptable as
a legal maxim in solving the problem of Arctic aerial jurisdiction
the growing intensity of interest in Arctic airspace requires additional
clarification"" 5 of the older, accepted principles of international law He
therefore urges that agreement be reached on these questions and suggests the desirability of an international agency "to administer such
problems as reconnaissance, the surveying and laying out of transport
lanes, the allocation of franchises and licenses, customs procedures, the
adoption and enforcement of administrative air regulations, and the
like" 48 and also that the remaining unpossessed Arctic territory "might
be recognized as belonging to the Society of States"; thus no individual
state could acquire valid title Instead, the territory would be internationalized, in which case intricate problems of jurisdiction over air
space based upon the theories and practice adopted in 1919 and reaffirmed at Chicago in 1944 would not arise in this region
"Ibid 211
G H HACKWORTH, 1 DIGEST OF INTERNATIONAL LAW, Government Print-

ing Office, Washington, D C, 1940 450

,5Elmer Plischke, Trans-Polar Aviation and Jurisdiction Over Arctic

Air Space (1943) 37 Am POL Sci R v 1013
4"Id 1013
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In recent years the world has witnessed a great number of intergovernmental agreements (particularly in connection with agricultural
products and raw materials) which came into being as a result of the
catastrophic price fluctuations which followed the economic depression
of the early 30's Agreements cover wheat (1933 Wheat Agreement,
1942 memorandum of agreement); sugar (1937 Agreement, 1942
Protocol); tea (1933 International Tea Agreement, replaced 1936,
revised 1938-a "quasi-intergovernmental agreement"); coffee (InterAmerican Coffee Agreement 1940, continued 1943); beef, timber, tin
(1931 Control Scheme, replaced by 1933, 1937, 1942 agreements);
rubber (1934 Agreement, twice renewed); fisheries (including sockeye
salmon and halibut treaties between Canada and the United States)
In addition conversations have taken place concerning the desirability
of agreements to cover dairy products, wine, cocoa, and copper; an
International Cotton Advisory Committee was authorized in 1939;
proposals have been made for an international coal agreement as early
as 1920; discussions dealing with sisal between Netherland Indies and
East Africa, concerning copra between Australia and New Zealand
and Fiji have likewise taken place
Non-governmental schemes have dealt with "aluminum, lead, nickel
mercury, nitrates, petroleum, potash and sulphur;
and zinc;
raw steel as well as steel products ,,47
quinine and raw silk;
One need not mention the many intergovernmental arrangements
which have grown out of the war, but their importance should not be
underestimated, since the experience gained in their operation "is likely
to have a profound influence on future intergovernmental commodity
regulation arrangements ","8 Nor should the progress made, theoretically
at least, in the matter of international public works, and the important
proposals made by the International Labor Office to the 1944 International Labor Conference, held at Philadelphia for the protection of
labor standards, and the proposals for international standards of
vocational training which were approved by the ILO Conference in
1939 be overlooked The social security standards adopted in the ILO
and also in the first Inter-American Social Security Conference bear
witness to the growing area of international rule-making
Thus far "international legislation" of a multilateral nature, while
not uncommon, has been confined to the setting of standards of a general
nature as for example in the International Labor Conference conventions and recommendations The World Economic Conferences of 1927
and 1933 attempted to take an overall view but were unable to handle
the multitudinous aspects of a highly complicated age Hence it is not
surprising to find conferences dealing with such specific problems as
'INTERNATiONAL
7
TROL
'8

LABoUR OFFIcE, INRr-Gov

A=Emms, Montreal (1943) p xvi
Ibid xvii

imNTAL COMMODITY CoN-
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those mentioned above Nevertheless, there does exist the need of a
general authority "able to guide and co-ordinate the policies of individual schemes, to bring these policies into line with general anti-depression measures, to influence the development of buffer stock technique, to
encourage arrangements for changes of crops, to act in close association
for all these purposes with other bodies with related responsibilities,
and to serve as one of the constituent units of an over-all international
economic authority " The quotation just made refers primarily to
international commodity agreements, but it applies to the wider area
of economic life, and a general organization could, to adopt the words
of the ILO study just mentioned, also "secure effective consideration
for disinterested views of international public policy ,,49Such a body
should have certain powers, including the power to require reports from
national governments, to make investigations and criticism and to
promote research (Several examples might be given of international
cooperative research dealing with agricultural, mineral, and fisheries
matters the grading of commodities and the storage of stocks, the
investigation of conservation measures, and the development of adequate
statistics ) These functions we may expect the new Economic and
Social Council of the United Nations to fulfill It will, if successful,
increasingly become an international government, not necessarily exercising authority in precisely the forms to which we have become
accustomed within nations, but working out procedures adapted to a
new age
IX THE DILEMMA CONFRONTING INTERNATIONAL RULE-MAIING
We may ask whether the methods of "rule making" provided for
under the League of Nations and the United Nations Organization will
be sufficiently rapid to deal with the many urgent questions which are
now confronting the world As mentioned elsewhere, the present tendency seems to be to have international bodies dealing with matters
on a functional basis-the Security Council, Financial Organziation,
Civil Aeronautics Organization, etc These agencies operate on the
traditional basis of drawing up conventions or recommendations which
have to be ratified by some coordinating body, and it may well be, as
already mentioned, that the Social and Economic Council will assume
'9 Ibid. xxxvii
For other fields of regulation, see C John Colombos
The Unification of Maritime International Law in Time of Peace (1944)
XXI BRIT Y B INT L I have summarized the pre-1941 international shipping situation in my FoUNDATIONS OF MODERN WORLD SocIETY, Stanford University Press (1941) pp 277-286 Gilbert L Gifford in Chapter xiii, International Communications, in IF MEN WANT PEACE (Joseph B Harrison, Linden A Mander, Nathanael H Engle, ed), Macmillan (1946), concludes his
analysis: "It would seem that international control over shipping, air transportation, and communication, allowing for regulated competition worldwide in all fields, would promote the greatest welfare of the human race"
(p 176) Louis B Wehle, InternationalAdministration of European Inland
Waterways (1946) 40 Am J INr L -; Charles S Rhyne, Legal Rules for
International Aviation (1945) 31 VA. L REV 267-315; Kurt Wilk Interna-

tional Administrative Regulation-The Case of Rubber (1942) 36 Am POL
Sci Ruv 323-27
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this function The question arises whether a group of eighteen persons
should be entrusted with so great a responsibility and also whether the
existence of two separate agencies, the Security Council and the Social
and Economic Council, can sufficiently integrate the problems arising
from (1) the prevention of aggression and maintenance of order, and
(2) the day-by-day "legislative" actions required to ensure peaceful
relations Will a more representative body not be required and can such
a representative body with more far-reaching coordinating powers and
even initiating powers emerge from the present set-up?
Those who doubt the possibility'claim that what is required is something more in the nature of a world parliament which will not work
through the existing national governments by means of the ratification
of conventions or agreements but must have authority to act in a more
direct manner upon the peoples of the world Several important proposals have been made along this line They need not be analyzed in
detail here, but they have assumed sufficient importance to have resuited in two interesting steps, first the presentation to President
Truman of a petition, signed by a great number of representative
citizens of the United States, urging the President to take appropriate
steps to have the United Nations Organization transformed for certain
purposes into a world government, and second a proposal, to be read
before the United Nations Organization sitting in London, urging the
election of a world Parliament of some 400-500 members The nations
should be represented according to their population, their industrial
importance, and other indices which will get away from the mere
counting of noses Under this proposal the United States, the British
Commonwealth, and the Soviet Union would each have 65 votes
One general observation must suffice Under the schemes which have
been proposed for a world parliament, it would seem that the small
powers would be almost completely swamped Haiti, San Domingo,
Cuba would perhaps have one vote out of the 400, and we can expect
serious opposition from them on this score On the other hand, the
great powers can also be much more easily out-voted and one anticipates
that they too will be reluctant to accept such a scheme The difficulties
in establishing a world parliament along representative lines are truly
enormous even if nations were permitted to elect their own representatives in their own way On the other hand, we cannot avoid the conclusion, I believe, that the present international methods are far from
satisfactory and that the advent of atomic energy has merely intensified
to a perhaps intolerable degree the basic weaknesses of the present
associative principle
We are forced to the conclusion, then, that from a legislative point
of view the present situation cannot be expected to yield satisfactory
results but that an extension of the present patterns of national legisla-
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tive forms to world organization is fraught with immense practical
difficulties The world is confronted with an urgent task of devising new
political methods to meet unprecedented problems The task must be
approached with a cool but determined mind far removed from the
sentimentality either of those who glibly talk of national sovereignty
or of those who are carried away by the mere idea of "world government" Much hard thinking will have to be done, not in a spirit of
reluctant last-ditch admission that something must be done, but in a
strong, energetic frame of mind which is determined to find a solution,
much as the atomic physicists were determined to pursue their researches
which decided the outcome of the war
X

STATUS OF INTERNATIONAL ADMINISTRATIVE AGENCIES

If, as we may expect, an extension of international quasi-legislation
takes place, an important problem will arise-namely the legal status
of international administrative agencies which "is still far from uniform
or settled Relatively little thought has been given to the question
whether they are to be regarded as corporate entities and, if so, whether
under municipal or international law "I' The legal situation is uncertain,
and Corbett raises the question whether the time has come to establish
an international law of incorporation The satisfactory answer to the
question, he believes, involves an examination of "the experience of
existing agencies in order to determine how far, if at all, they have been
handicapped by ambiguities in their status Such examination might
lead to negative results On the other hand, it might reveal not only a
need for recognized international incorporation, but for a new body of
principles to determin the law applicable to the transactions of international bodies corporate, and possibly for new developments in internatiohal judicial organization to exercise jurisdiction over them-""
The establishment of the Bretton Woods, Food and Agriculture, Relief
and Rehabilitation Organizations and the possibility of other agencies,
such as a Danubian Valley Authority or Balkan Transport Board, and
the existence of national public corporations ranging from the T V A
in the United States to the British Broadcasting Corporation and the
London Passenger Transport Board in Great Britain to the State Trust
in the Soviet Union give rise to the need for a careful examination of
the lines along which, if at all, international public corporations should
develop An excellent analysis of this question was made by D W
Friedman whose article in the Modern Law Review of December 1943
I shall attempt to summarize 52
If organizations (whether governmental or private) are to engage in
long-term investment of capital and to undertake commercial and
5OP E Corbett, World Order-Agendafor Lawyers (1943) 37 Am J INT
L 218.
6
Ibid 219
2
1 D W Friedman InternationalPublic Corporations (1943) MoD L Rv

185-207
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developmental functions, they will need to be given adequate powers
and held to adequate responsibility National public corporations are
distinguished by (1) autonomy of legal and financial states, (2) nonpolitical management, (3) long-term financing, and (4) absence of
control by private shareholders The difficulty of preserving a balance
between excessively great and over-loose control is heightened in the
case of international corporations by the "lack of integrating and legal
organization of international as compared with national society," due
to the doctrine of sovereignty and the inequality of states
Friedman examines four types of bodies-the European Danube
Commission, the International Postal and Copyright Unions, the International Labor Organization, and the Bank for International Settlements-in order to find out their weaknesses and to ascertain what must
be done to set up future public corporations on a sound basis They must
(1) be genuinely international institutions, (2) have managerial and
financial autonomy and yet be accountable, (3) and not be instruments
of economic domination over small states
They should be set up by a constituent convention, their necessary
powers, privileges, and rights being "specified and defined in the bylaws," for a period of at least five years with probably no right of
amendment and withdrawal during that time, and with the right reserved to the signatories to have the conventions reconsidered at the
end of the period
The corporations should have legal ownership of funds and thus be
financially independent Of the three possible ways of providing the
necessary capital-by shares, by the issue of debentures, and by direct
government contribution in agreed quotas-Friedman believes that
the first two will be required for large problems involving extensive operations while the third will suffice for scientific or technical work of an
international cooperative character
The corporations should not have to face the excessively frequent
interferences by national parliaments or legislatures Nevertheless, they
should come under some adequate control in the form probably of a
permanent international commission The Social and Economic Council
of the United Nations might well be the logical body to exercise this
function by means of a sub-commission acting under its authority with
the power to develop general administrative principles Moreover, it
should create a regular international staff of auditors who "would soon
develop methods and principles of auditing appropriate to this kind of
enterprise ,,53
The reports should go to the Social and Economic Council
and from there to the national governments
Friedman also concludes that a World Administrative Tribunal is
required as "the necessary counterpart of the immunity from national
5 Ibid 198
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jurisdiction" to be enjoyed by international civil servants C W Jenks
urges the same principle International officials should be responsible
to an International Tribunal closely connected with the Permanent Court
of International Justice (now the International Court of Justice) which
might be given the responsibility of appointing the members of the
tribunal and of deciding major points of principle 14
XI PRIVILEGES AND IMvIUNITIES OF INTERNATIONAL OFFICIALS

We must examine more closely this question of the privileges and
immunities of international officials Such immunities have been provided in the past, "but the proliferation of such organizations today
raises the problem afresh and brings about a realization that some
uniform practice is desirable in this connection "5
The Bretton Woods Conference agreed that the Fund and the Bank
should possess full juridical personality, with capacity of contract,
acquire and dispose of immovable and movable property and to institute
legal proceedings The Food and Agriculture Organization of the United
Nations is also to have the capacity of a legal person Obligations or
securities issued by the bank are to be free from taxation of any kind,
the bank's property and assets are to enjoy immunity from search, confiscation, and expropriation Kuhn points out that "while the fund is
given immunity from judicial process except upon its own waiver, there
is no procedure by which claims can be adjudicated against the Fund"
This omission may be serious, for even if we assume high standards of
integrity and business efficiency on the part of the officials, "experience
teaches that when immunity from process is granted to a state or governmental agency, either by customary, international, or municipal
public law, officials, even when acting in perfect good faith, are more
apt to make interpretations ex parte and to delay settlement than if
they were answerable to an impartial tribunal "511
All governors, executive directors, alternate officers and employees
of the Fund and the Bank are to be immune from legal process with
respect to acts performed by them in their official capacity, except when
the Fund and the Bank waive the immunity Other immunities include
immunity from taxation and immigration restrictions Jessup urges
that a thorough study of this whole topic is needed and "would be of
value not only for the science of international law, but for government
departments and legislation which will, of necessity, continue to grope
for a satisfactory solution ,57
The rapid growth of international agencies, some of which are
5 C Wilfred Jenks, Some Problems of an International Civil Service,

III Pus ADmIN REV 93-105

5Philip C Jessup, Status of InternationalOrganizations:Privileges and
Immunities of Their Officers (1944) 38 Am J INT L 658
"Arthur K Kuhn, The United Nations Monetary Conference and the
Immunity of InternationalAgencies (1944) 38 AM J INT L 665
"Jiessup, op cit 662
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referred to above, raises serious questions for students of government
As Kuhn puts it, "These autonomous agencies are to function not only
in behalf of the numerous problems presented in liquidation of the war
but also for the establishment of better conditions for a post-war world
The danger is that such agencies will seek to operate under international
mandates with powers comparable to those set up by national governments to meet the emergent demands of a state of war" This possibility
gives added point to Kuhn's question: "What jurisdiction shall be
competent and what system of law shall be applied in deciding inevitable
disputes?"
Also, the traditional immunity of states from the jurisdiction of courts
of other states will not encourage private banks to lend money freely
Some adequate system of juridical protection is imperative Kuhn urges
that the jurisdiction of the International Court of Justice be greatly
enlarged, "or other institutions must be created to deal with international claims of great importance for which no other forum is
provided," and refers with approval to the suggestion made to the
Section of International and Comparative Law of the American Bar
Association for a system of international circuit courts at the capital of
each member nation His general conclusion seems unassailable: that
the immunities granted to international agencies be balanced by "recourse to some system of local arbitral tribunals in which protection
may be accorded to private as well as public interests," a protection
which he rightly deems to be "an immediate, not a remote requirement "58
An international secretariat to be effective to the highest degree,
should comprise officials who are not primarily citizens of a member
state, but rather individuals owing their major loyalty to the international organization itself In the early years the vigorous example of an
outstanding personality may determine the direction and strength of an
institution for a long time to come Such was the case of Albert Thomas,
Director of the International Labor Office, who assumed a remarkable
degree of initiative; he made the international implications and potentialities of the Labor Organization widely known and aroused the
enthusiasm (or opposition!) of those with whom he came in contact
The fate of the United Nations will in no small measure rest with the
men and women selected to head the Organization and its subdivisions
on the policy-making level They will be more than heads of cabinets,
more than administrative officials as we conceive them within the
national framework They will have policy-making powers, and how
they exercise their authority and their discretion may well decide
whether the United Nations Organization becomes an effective world
organization or not
In the light of these considerations, the actions of Sir John Orr, one
""Kuhn, op cit 667
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of Great Britain's foremost scientists who was appointed head of the
Food and Agriculture Organization of the United Nations with headquarters in Washington, may assume great importance On his election
to this post, he drafted an oath which all employees of the organization
will be required to take
I solemnly undertake to exercise, in all loyalty, discretion,
and conscience, the functions entrusted to me as an officer of
the Food and Agriculture Organization of the United Nations
and not to seek or accept from any other authority instruction
in regard to my official duties and to discharge those duties and
regulate my conduct with the interest of the organization alone
in view
Sir John had recently been elected to the British Parliament, he
realized that he would be put in a serious position if Parliament should
pass legislation opposed to the interests of the F A 0 As a member,
his duty would lie in one direction; as the Head of F A 0, it would lie
in another He, therefore, had himself expelled from Parliament In his
view, employees of the United Nations Organization must have no
particular allegiance to any government They must be "citizens of
the world "

The phrase "citizens of the world" may sound appealing enough, but
to insure that international officials attain that status in a legal sense
is no easy task Nevertheless, unless agents of the international community can enjoy independence from the control of national public
authorities, international organizaztion will remain on a dangerous
footing To a degree this independence is attained by providing diplomatic immunity for members of international bodies Article 19 of the
Statute of the Permanent Court of International Justice provides that
"the members of the Court, when engaged in the business of the Court,
shall enjoy diplomatic privileges and immunities " This article is similar
to many others contained in treaties and conventions establishing
various international bodies But as Jacques Secretan pointed out in
1935, 59 diplomatic immunity does not cover the whole problem National
governments have been more willing to grant diplomatic immunity to
international officials not coming from their own countries, but if
international immunities are to be effective they must protect an
international agent "even in regard to the authorities of his own
country " Secretan shows how the national military duties required of
an international agent could easily come into violent opposition to his
duties in the international service "The relation between diplomatic
immunities and exemption of nationals from military duties is very
uncertain, and it is to be feared that serious difficulties might arise,
particularly in time of war and in the event of drastic war-time legislation " Moreover, in the judgment of the same author, passports
19Jacques Secretan The Independence Granted to Agents of the International Community in Their Relations With National Public Authorities
(1935) XVI BaIT Y B INT L 69
60 Ibid 76
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make an international agent dependent upon his own country "Clearly,
the fact that an agent of the international comflunity has to ask his
government for a passport enables that government to limit his independence to some extent

"6L

This conclusion is strongly supported by Archibald A Evans who
writes that the method of regarding international civil servant as coming under the general classification of diplomatic agent "is a wrong one
The international official is in a different position from a
diplomatic agent First, he has no sovereign State to afford him
protection in case of violation of customary privilege Secondly,
as he is not the servant of the State of which he is a national,
he may require protection as much or more against that State,
a circumstance which, of course, seldom arises in the case of
diplomatic immunities which are, ex hypothesi, granted to the
agents of another sovereign State Thirdly, prestige factors and
custom need not play the same role, and certain customary
privileges which might be liable to abuse need not be granted 62
And Evans agrees on the necessity of complete freedom of travel for
the international official and the issuance therefore of an internationally
recognized travel document, unambiguous immunity from national
military service, and security in an international post even "in the
event of a change in the government at home ",63
Article 105 of the United Nations Charter reads:
1 The Organization shall enjoy in the territory of each of
its members such privileges and immunities as are necessary
for the fulfillment of its purposes
2 Representatives of the Members of the United Nations
and officials of the Organization shall similarly enjoy such
privileges and immunities as are necessary for the independent
exercise of their functions in connection with the Organization
3 The General Assembly may make recommendations with
a view to determining the details of the application of paragraphs 1 and 2 of this Article or may propose conventions to
the members of the United Nations for this purpose
The solemn obligation of international loyalty on the part of administrative officials of the United Nations and its component parts is
provided for in Article 100
1 In the performance of their duties the Secretary-General
and the staff shall not seek or receive instructions from any
government or from any other authority external to the Organization They shall refrain from any action which might
reflect on their position as international officials responsible
only to the Organization
61
Ibid, 77
02
Archibald A Evans, The InternationalSecretariatof the Future (1944)
XXII
6 PuBLIC ADmNSTmTION 70-71
Ibid 71 The Preparatory Commission of the United Nations has a
detailed report on Immunities and Privileges and recommends that the
General Assembly take early action in making recommendations dealing
with the application of Sections 1 and 2 of Article 105 of the Charter See
Chapter 7 of The Report of the PreparatoryCommission. The records of
the Assembly discussions have arrived too late for analysis in this article
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2 Each Member of the United Nations undertakes to
respect the exclusively international character of the responsibilities of the Secretary-General and the staff and not to seek
to influence them in the discharge of their responsibilities
Section 2 meets a point raised by C W Jenks in 1943 that in addition
to such an obligation being incorporated in the administrative regulations of the international body it should also be rendered binding
upon governments by means of treaty obligations These world officials,
especially those at the highest policy-making level, must, in the words
of C W Jenks, present the challenge of a world outlook at every
point "No general world authority can hope to discharge its responsibilities effectively unless its chief executive is the recognized spokesman of the world community in the minds of its citizens in every
land "" Only if the United Nations can enlist officials with a truly
cosmopolitan outlook can Cromer's dictum that administrative internationalism degenerates into administrative impotence be proved false,
as indeed not a little of the League of Nations and International Labor
Organization work proved Cromer to be wrong
The post of Secretary-General will constitute one of the greatest
political challenges of the modern age, for upon his shoulders will rest
tremendous responsibilities of leadership But he will need the assistance
of a competent staff, the appointment of which will demand unusual
skill and organization Jenks strongly urges that the heads of (the now
U N 0 ) departments should not have to bear the responsibility of
finding suitable appointees They will have too much to do in the way
of policy making and running their departments They will have "too
little leisure and inclination" to scout around the world looking for men
and women The recruitment of the staff therefore (except the highest
posts) should not fall on the shoulders of the senior officers There is
need of a separate appointive authority "which should have the power to
formulate standards of qualification for candidates for the international
service, or a wide range of grades thereof, and should actively seek only
qualified candidates"
Sir Arthur Salter warns against attempting to "jump straight from
national individualism to denationalized officialdom " The highest
international officials for some time will be in the position not of being
primarily "an ambassador advocating his own national policy, but one
trying to find a means of effecting an international policy in spite of
resistance in his own country "I" The warning may be well in order,
however much the atomic bomb has revolutionized the conditions under
which international relations will have to operate from now on For
as the present Director of the International Labor Office, Mr E J
Jenks, op cit 95

Sir Arthur Salter, Concluding Remarks of the Chairman, Conference
moTiox 2

on InternationalAdministration (1945) XXIII PuBLic Arv
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Phelan, pointed out in 1933, certain important differences exist between
national and international civil services The former administer national
law; the latter deal primarily with a body of treaties The former works
within a well-defined national framework; the latter within "an
embryonic organism" The former works under definite political heads
who have responsibility and authority; the latter has no minister
constantly in charge, only (in the case of the League of Nations) the
League Council and Assembly in international sessions 68
Much will depend upon how the Economic and Social Council handles
this problem and the energy with which it tackles the all-important
question of how to bring administrative and quasi-political issues from
the realm of international diplomacy to the plane of international
administration For it is clear that the diplomatic and consular machinery no longer suffices to deal with the increasing amount of technical
and specialized intercourse, both official and unofficial Technical
problems have been separated from the diplomatic; hence technical
officials have increasingly replaced diplomatic officials, and governments
have divided authority to negotiate among permanent officials and
experts of the respective national administrations "The modem state
is brought into contact with other states in almost every aspect of its
national existence The strands of modem international relations spread
to every nook and cranny of the governmental machine and weave a
pattern as complex as that of domestic administration "IT Mitrany, in
commenting upon this development, observes also that it "helps develop
a healthy international sense among national civil services In this way
the ground is being prepared for the seemingly inevitable development
of an international section within each of the national governmental
departments "68S
XII FINANCING oF INTERNATIONAL INSTITUTIONS
If we are to have adequate international institutions to perform the
necessary tasks confronting the world, we must see that they are adequately financed Thus far they have functioned almost if not entirely
on the basis of limited and uncertain grants from member states "Under
"6E T Phelan, The New Internat onal Civil Service, II FOREIGN AFFAIRs
(Jan, 1933) 307-14 See also Egon F Ranshofen-Wertheimer, The Position

of the Executive and Administrative Heads of the United Nations Znterna-

tional Organization (1945) 39 Am. J. INT L 323-330

07 David Mitrany, Problems of InternationalAdministration (1945) XXIII
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as Ibid. 5 For a general discussion see Walter H C Laves, The United
Nations Reorganizingthe World's Governmental Institutions (1945) V Pus
Am m P, v 183-193 For the experience of UNRRA, see William F. Howell,
The Personnel Program of the United Nations Relief and Rehabilitation
Administration (1945) VI Pu PER SONNE Pxv 154-160. Herbert H Lehman,
Some Problems in InternationalAdministration (1945) V PuB Aimm REV

93-101, well describes the difficulties met in negotiating with governments
and the personnel problems arising from differences in language, traditions,
rates of pay, and in coordinating groups of officials operating in widely
separated areas
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conditions such as have existed throughout the last decade financial
problems which ought to be handled as routine on the basis of well
settled obligations clearly binding upon States tend to become a leading
preoccupation of senior officials to the detriment of the adequate
consideration of the questions of major policy which ought to constitute their primary responsibility ,169
The principles which should govern the financing of international
institutions have been admirably set forth by C W Jenks Statesmen
and financial experts, he urges, should determine the possibility of
international revenue from such sources as international banks, corporations, airways, etc, from supplementary government contributions, from
fees, endowments, etc, and of providing adequate reserve funds "for
the purpose of tiding international institutions over any future periods
of emergency ,,"o The legal principles which must operate include the
following:
(1) "International institutions should enjoy a legal perqualifying them to hold funds in their own
sonality
right " (2) "Sums contributed to the funds of international institutions should become their absolute property," with no
right of withdrawal of funds or credit for surpluses
acquired remaining to individual member States
(3) Contributions to international budgets to be regarded in
the fullest sense a legal obligation
(4) Abandonment of rules of immunity in voting budgets of
international institutions
(5) Contributions "should be payable on determinate dates,"
interest to be paid on late payments; full publicity should
be given to all 'delayed payments and arrears '
(6) The right of redress against defaulting states in the Permanent Court of International Justice (now International
Court of Justice) or some other appropriate tribunal, and
of "proceedings in the court of any State for the attachment of any assets of the defaulting Government No plea
of sovereign immunity should be a bar to such proceedings
or to forcible execution of the decision given '72
The many recommendations designed to protect international institutions from fluctuating exchange rates, embargoes, freezing assets, and
similar restrictions so as to ensure mobility of funds need not be
reviewed here It will suffice to quote once more from the able legal
adviser of the International Labor Office: "The question of the financing
has had a vital bearing" on the future
of international institutions
of world organization as the national constitutional histories will reveal
"If existing national constitutional arrangements, rules of law and
09 C W Jenks, Some Legal Aspects of the Finan ing of International
(1943) TRANSACTIONS OF THE GROTIUS SOCIETY 91
Institutions
70
7
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budgetary methods are to be taken as granted
there can be no
substantial change in the present structure of international society, and
the international anarchy must continue unabated"; 7s
"effective
international institutions, like strong national government, presuppose
an adequate foundation of financial strength the creation of which
involves the addition of a new chapter to the law of nations ,71
In 1941 I suggested that the International Authority, to be effective,
must have adequate financial resources and raised the question how the
money is to be raised "Is the International Authority to have taxing
power, and, if so, what will be the nature and extent of that power? Is
it to rely for collection upon the instrumentalities of the national states,
or will it have its own taxation authorities? If the former, and the
national states default in payment, will the International Authority
have power to seize property? These problems are extremely difficult,
but they are not impossible of solution "1Article 18 of the United Nations Charter marks an advance over the
League of Nations in that budgetary questions may be decided by a
two-thirds majority of the members present and voting; also, additional
categories of questions to be decided by a two-thirds majority (which
conceivably would have an important bearing upon budgetary matters)
may be decided by a majority of members present and voting A member
two full years in arrears in its payments "shall have no vote in the
General Assembly unless the Assembly permit it to vote, being satisfied
that the failure to pay is due to conditions beyond the control of thd
Member" (Article 19) This sanction is perhaps of doubtful validity;
what rather is required, as Jenks puts it, "is neither boycott nor
expulsion nor the withholding of the right to withdraw from membership, but "a procedure for the recovery of money by legal process "76
It would thus appear that the United Nations Organization has taken
some, though not necessarily sufficient, steps to strengthen budgetary
and financial arrangements The Preparatory Commission made several
important recommendations which need not be discussed here, concerning the financial year, the formulation, presentation and execution
of the budget, the appointment of an expert advisory committee for
administrative and budgetary questions, the apportionment of expenses,
and the establishment of a working capital fund Particularly important
is the recommendation that the traveling expenses of delegates to the
General Assembly "should be borne by the United Nations budget,
provided that the number of persons whose expenses will be so paid is
73 Ibid 129
7' Ibid 132.
7r LINDEN A MANDER, FouNDATioNs OF MoDERN WORLD SOCIETY, Stanford
University Press (1941) p 888 The difficulties encountered in the voluntary system of national contributions to international organizations is well
described in Theodore 0. Sumberg's The FinancialExperie-nce of UNRRA
(1945) 39 Am,J INT L 707
70 Jenks, op cit 112
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limited to five in all per Member
Actual traveling expenses to and
from the meetings of the General Assembly of representatives or their
alternates should be reimbursed to each Member by means of an
adjustment in the Member's annual contribution .77
In the United States the expenses of members of Congress are borne
by the nation as a whole and not by the states, and it would seem that
this principle should be extended in the United Nations beyond payment
of delegates to the General Assembly There is no reason why small
and distant countries should be penalized by having to bear a heavier
burden to participate in the United Nations than do the nations nearby
It is to be noted that the seat of the United Nations is in the United
States of America which is the richest country in the world but which,
under present arrangements, will have relatively little expense in sending
its delegates to meetings On the other hand, far distant countries and
especially those whose economic situation is poor will be heavily
burdened
XIII THE INTERNATIONAL COURT OF JUSTICE
The International Court of Justice has been established as the
principal judicial organ of the United Nations, and, in contrast to the
Permanent Court of International Justice which was separated from the
League of Nations, forms an integral part of the United Nations
Organization
The new Court bears strong resemblance to the Permanent Court of
International Justice It is to comprise 15 members elected from a list
of persons nominated by national groups in the Permanent Court of
Arbitration, both the General Assembly and the Security Council
proceed independently to elect the members; candidates who obtain an
absolute majority of the votes of the Assembly and the Security
Council are deemed elected; provision is made for second and if necessary third meetings Here very little if any innovation has been
attempted However, an improvement seems to have been made in that
the judges, previously elected for nine years, are now to retire one-third
at the end of each three-year period, thus insuring greater possibility
of continuity of membership than under the systems under which all
nine judges faced a new election at the same time The Court is to
remain permanently in session except during the judicial vacation
period, and members of the Court as a general rule are to hold themselves permanently at the disposal of the Court This provision follows
closely the revised Article 23 of the Permanent Court of International
justice Under both statutes nine judges form a quorum
Under Article 26 of the new statute, the Court "may from time to
time form one or more chambers composed of three or more judges, as
the Court may determine, for dealing with particular categories of
cases, for example labor cases and cases relating to transit and com-
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munications" The Court may also establish chambers of five judges
which, at the request of parties, may hear and determine cases by summary procedure It would appear that Article 26 would enable the
Court to form other chambers than those for labor cases and transit,
and probably the Article was drawn to enable the Court to expand its
activities to other cases If so, it perhaps contains within itself a greater
degree of expansion than did the statute of the Permanent Court of
International Justice No special provision seems to have been made
for regional sessions of the Court such as were recommended by the
Canadian and American Bar Associations, and it will be interesting to
see if the Court will grow in this direction It would appear as if the
principle of retaining the Permanent Court as the central body has been
observed and that the danger of having rival regional Courts has been
avoided
The new Court follows the lines of the old in prescribing that only
States may be parties in cases before the Court; also in not having
compulsory jurisdiction, but providing that States may accept the
compulsory jurisdiction of the Court in all or any of the classes of legal
disputes Both statutes under Article 36 list legal disputes as embracing
(a) the interpretation of a treaty; (b) any question of international
law; (c) the existence of any fact which if established would constitute
a breach of international obligation; and (d) the nature or extent of
the reparation to be made for the breach of an international obligation
Considerable discussion has taken place concerning the logical basis of
such a classification, some writers claiming that this method of enumeration is not sound; others urge that the main problem to be faced is
strictly a practical one-namely how far would States go in conferring
jurisdiction upon an international court
Chapter 3 of the new statute, which deals with procedure, has broken
no new ground, and Chapter 4 concerns advisory opinions which have
been retained Judge Manley 0 Hudson writes: 78 "No proposal to
discontinue this advisory jurisdiction was made either before the Committee of Jurists at the Washington or at the San Francisco Conference;
on the contrary, a disposition to extend it was manifest" The texts of
the Charter and of the new Statute are in five languages-Chinese,
English, French, Russian and Spanish-in contrast to the two languages
used for the League Covenant and the 1920 Statute; undoubtedly more
complications will arise with the adoption of the greater number of
languages
Judge Hudson's view is that the "creating of a new Court was, in
reality, little more than a rechristening and a reorientation of the old
one"; nevertheless, he hopes that we have reason to hope for a "revital7 (1945)
TIONS 108
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ization of international law", international legislation must proceed at
a quickened pace, perhaps we shall see renewed efforts at codification,
but in general "gradual rather than episodic progress must be our chief
reliance -17
In another publication" the learned judge, surveying several proposals
for International Regional Courts, an International Criminal Court,
special courts for Commercial Arbitration, opposed the multiplying of
international judicial agencies and urged the retention and strengthening
of the central World Court in order the better to build the widening
international law on sounder and less competing lines

XIV

PROPOSALS FOR FURTHER LEGAL MACHINERY

It is interesting to note, however, that not a few scholars are urging
the creation of appropriate machinery to deal with new legal questions
which are emerging with the more complex world society now so rapidly
being formed Opinions may differ as to the relation of such machinery
to one centrally organized judicial body, but it can hardly be denied
that growing needs are making themselves felt as the following examples
will indicate
In 1936, in accordance with the resolution of the Assembly, the
Council of the League of Nations appointed a Committee for the Study
of International Loan Contracts to ascertain to what extent difficulties
in international lending could be reduced by improvements in the legal
form of international loan contracts, a question which will assume great
importance in the future owing to the increasing amount of government
borrowings for purposes of reconstruction, capital investment, and
general needs The Committee emphasized that major defaults occurred
because of economic and not legal considerations, but also urged the
importance of reducing to a minimum difficulties which arise from legal
considerations Particularly it noted the need of "greater certainty of
the proper law and jurisdiction to be applied ,,81 Generally the law
applicable will be the national law of the borrowing State, but the
borrowing State may accept the national law prevailing at the place
of issue or conceivably some other law In the absence of clear reference,
a number of conflicting decisions have led to uncertainty and on occasion to serious practical consequences for bond holders
The Committee was unable to bring forward "a theoretically complete
answer to these questions" and suggested that perhaps the only way of
dealing with them "would be to embody into an international convention
a code of rules applicable to international rules, thus removing the
subject from the field of municipal law into that of international law ,,S.
79 Ibid 84
So MANLEY 0

HUDSON, INTERNATIONAL TRIBUNALS, Carnegie Endowment for
International Peace and the Brookings Institution, Wash, D C 1944.
6' LEAGUE OF NATIONS REPORT OF THE COMMITITEE FOR THE STUDY OF INTERNATIONAL LOAN CONTRACTS, ECONOMIC AND FINANCIAL, 1939 I-A-10
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For, as is well known, international law becomes applicable only when
the complainant has exhausted local remedies before competent national
courts The Committee has approached the International Institute for
the Uniformity of Private Law at Rome, requesting it to unaertake the
important task of preparing such a code which "might render services
in the matter of international law comparable to that rendered for
many years past by the 'Hague Rules' in respect of maritime transport "
In the absence of clear-cut provisions as to the problem of the proper
court to which cases should be submitted in the event of disputes,
unfortunate delays ensue The Committee strongly urged that loan
contracts should include a clause providing for arbitration on all
matters of interpretation of the contract To avoid delay in the appointment of arbitrators, the Committee further suggested that each contract
should provide for the appointment of arbitrators by some international
body; in this way it would obviate delays which might be caused by an
unwilling debtor It submitted a draft arbitration clause which provided
that any dispute concerning rights and obligations arising out of a loan
contract should be submitted to an "Arbitral Tribunal" comprising three
persons nominated by the president of the Permanent Court of International Justice from a standing panel of nine persons chosen by the
Court This Tribunal should try disputes exclusively from a legal point
of view, confining itself to declaring the law and not under any circumstances having the power to modify the contract
The Committee also was of the opinion that these steps would mark
a considerable advance but concluded that "a complete solution of the
legal difficulties could only be achieved if these questions were taken
out of the field of national law by international convention Under such
a convention States would undertake to set up an international loans
tribunal which would be a single tribunal with competence extending
to all international loans "" Believing, however, that it would be difficult
to obtain the consent of States to such a convention, it contented itself
with setting forth without detailed examination a draft international
convention to that effect, providing for a tribunal of three judges and
three deputy judges appointed for 10-year terms by the Permanent
Court of International Justice, which would be accessible both to bond
holders and to debtor governments
The traditional methods of protecting nationals abroad, by means of
refusal of recognition, naval patrols, military forces, external financial
supervision through customs receiverships, collection of internal revenues, and supervision over the expenditure of debtor countries have
revealed serious inadequacies; first, the interested party becomes a
judge in its own cause and hence violates a fundamental requirement
of justice; second, what should be a dispute by the private individuals
8
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and companies tends to become involved with major questions of
national policy Hence the general international situation may intensify
differences when what we require is to localize the points at issue, third,
the claimant government does not have to push the claim of a private
citizen whose interests may therefore be sacrificed for governmental
reasons; and fourth, the government need not pay any money to the
agreed individual even when it has succeeded in obtaining payment from
another country
For these reasons, proposals for reform have been made, one of the
most interesting being that advanced by Edgar Turlington who, in view
of the improbability that a system of international tribunals to hear
and determine claims by individuals acting for themselves will be
adopted in the near future, especially in the case of claims of individuals
against sovereign states, proposes an international equivalent to the
national court of claims which may hear and determine individual cases
on their merits He suggests that the United Nations might set up a
committee "with a sufficient number of subcommittees and technical
assistants to receive, investigate, and report on all complaints filed by
individuals against governments other than their own" The committee
reports might contain recommendations to refer to a court of claims
recommendations of pecuniary relief by a state, or by some international
organization if the individual had suffered injuries for which no one
government "could be held responsible under existing rules of international law -84 Turlington believes that such a technique would not
raise the general doctrine that individuals are not subjects of rights
under international law but that it would tend to promote justice with
a minimum of disturbance to existing institutions
Several months later, the same author drew attention to a commission
engaged in determining some claims of American citizens against
Mexico, some of which dated as far back as 1868 In any case such
delays are unjust, under present conditions they may have serious
repercussions upon international trade and investment To remedy these
defects, he suggested that governments might agree each to establish
permanent courts within its own territory "manned by judges of its own
choice" to hear claims of foreigners "for loss and damage through
alleged violations of international law," and also, to establish a permanent international court which should deal with cases in which decisions
of the national courts on international law "are not accepted by the
governments of the individual claimants " In the first instance, the
individual would prepare the evidence and briefs and no appeal would
go to the international court "except on leave of the individual claimant's government" This restriction would limit the number of appeals
and still avoid raising the question as to the rights of the individual to
8'Edgar Turlington, A New Technique in International Reclamation
(1943) 37 Am J Ir L 293
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appear before international tribunals The court of appeal, he suggests,
might comprise 60 distinguished lawyers of 20 different nationalities;
the court might be divided into three chambers each serving a defined
region, and the Permanent Court of International Justice might serve
as a court of last resort "in which application for certiorari might be
made in cases of the gravest importance ",5
The great growth of international investment and trade and commerce
generally will increase the importance of the problem of bankruptcy The
volume of credit issued and the terms under which it is issued will in no
small measure depend upon the security offered Such security will
involve not only the financial structure and currency stability of the
country but also the "cooperation, or lack of cooperation, between the
courts of different countries in the event of insolvency of a debtor with
assets in more than one country
If, because of lack of cooperation,
an insolvent debtor can conceal assets, if creditors can take advantage
of the laws of one country to secure preference over other creditors, if
creditors from abroad are at a disadvantage with respect of local
creditors, the degree of security required for the development of international commercial relations is not attained "6
At present, great difficulties exist by reason of divergent decisions,
different requirements of courts, some of which require assurance of
reciprocity, which "as a whole are lacking in the absence of international agreements," and because in some cases where foreign bankruptcy is given effect it starts only from "a more or less fortuitous date,
like the day of the exequatur, or the day of filing of a request for turnover ))87
Moreover, knowledge of foreign bankruptcy law is hindered by reason
of inadequate publications, especially in English "Relatively slow
progress in the treaty field is due to a large extent to the absence of
adequate, and even indispensable, material on foreign bankruptcy law
and treaties "8 What may be done? An International Information
Center for bankruptcy might be established, possibly in association with
the International Chamber of Commerce as suggested by the Second
International Congress of Comparative Law at the Hague in 1937
Further international agreements on the subject of bankruptcy will be
needed It would appear that the full acceptance of the doctrine of the
unity of bankruptcy will not come for some time at least owing to the
many differences of bankruptcy laws; indeed, the Fifth Hague Conference on Private International Law in 1925 proved a failure in this
respect and leads to the conclusion that a general international conven81Edgar Turlington, A Neglected Phase of InternationalJudicial Organization (1943) 37 Am T INT L 651
(gKurt H. Nadelmann, InternationalBankruptcyj Law: Its Present Status

(1943-44) 5 U or ToZOxTo L J 324
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tion cannot be expected and that bilateral and limited multilateral
treaties along the line of reciprocal enforcement acts and bankruptcy
judgments will constitute the approved method The United States has
thus far refused to sign the Bustamante Code of private international
law, but the American Bar Association in 1941 urged that the United
States adhere to an inter-American convention providing, among other
things, "for the recognition and execution of final judgments according
to the recognized principles of international law," and the American
delegation approved the resolution of the International Chamber of
Commerce in 1939 favoring the conclusion of bilateral bankruptcy
treaties Nadelmann in the article referred to suggests that whatever the
United States action in the wider field may be, it will be desirable for
the United States and Canada "immediate neighbours with a similar
bankruptcy law" to come to an agreement "on questions of bankruptcy
administrations involving both countries "8'
The legal profession will be interested in another branch of international relations-that of cooperation in the scientific study and
prosecution of penal reform The International Penal and Prison Commission organized several international congresses after 1920, published
a regular periodical, and instituted inquiries into juvenile courts, etc
The need for more extensive work has become urgent owing to the
terrible experiences which Europe has undergone in the last few years,
the "catastrophic denial of criminal justice" which so many countries
have endured and the cruelties perpetrated upon whole classes and
groups will have destroyed the normal restraints of civilized life in
much of the European continent Professor Radzinowicz, an eminent
authority on criminal science, urged the establishment of an International Commission which should study penal matters, prepare legal
enactments, as far as possible unify penal legislation, and strive "to
make criminal policy everywhere more humane and at the same time
more efficacious"
Such a Commission was set up as a result of a conference organized
at Cambridge University, England, in November 1941 by the newly
established Department of Criminal Science Representatives to serve
on the Commission were chosen from Allied countries with provisions
for accession of other countries The Chairman and Secretary of the
Department of Criminal Science are the Chairman and Secretary of the
Commission Several subjects have been selected for investigation and
report
"It is now realized that a potent factor in the maintenance of good
international relations is the existence of social security in each country,
and this social security depends on the establishment of an adequate
standard of criminal justice
8
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The catastrophic flood of displaced persons, the complete disruption
of normal economic life, and the elimination of property and other
civil rights in Europe, and indeed other parts of the world, has brought
to the front the urgent need of creating some international legal aid
machinery In addition to the needs of the emergency period, we may
expect that as international trade continues to develop in a highly
uncertain period, much international legal cooperation will be required
"to permit the transfer and dispatch of such legal affairs from one
country to another with a minimum of expense, delay, and cumbersome
red tape, and in such a manner that reasonably comparable results may
be obtained ""The two authors just quoted claim that the difficulties arising from
differences in language, legal concepts, and judicial systems will necessitate an international clearing house which can draw up lists of competent and reliable persons in various countries who will be ready to
serve It could gather information concerning "the resources of the law
in the various countries dealing with human problems," not merely the
statutory provisions but also "a compilation of practical suggestions as
to how particular results may be achieved, the various agencies whose
aid may be solicited, and many other such details which seem barren
and tedious until one is confronted with an actual situation requiring
prompt action ,92
The International Agency could also promote "periodic discussion
and adoption of reasonable minimum standards" Certainly the term
"legal aid work" should have the same basic meaning everywhere, and
perhaps uniform record keeping might be of importance The authors
urge that a meeting of experts be called similar to that which was held
in Geneva in 1924 to draft an international convention to supplement
the Hague Convention of 1907 and provide a new point of departure
The United Nations Charter states in Article I, Section 3, that the
purpose of the United Nations Organization is, inter alia, to achieve
international cooperation "in providing and encouraging respect for
human rights and for fundamental freedoms for all, without distinction
as to race, sex, language, or religion" In Section 7 of the same article,
however, it is stated that "nothing contained in the present charter
shall authorize the United Nations to intervene in matters which are
'3'John S Bradway and Alona E Evans, InternationalAspects of Legal
Aid (1944) 38 Amv J INT L 463
02Ibid. 466 See, also, E. J Cohn, The Political Parties and Legal Aid
(1945) 8 Moo L REv 118 Fred K Hoehler, Director, Division on Displaced
Persons, UNRRA, has written a vivid report, EunoP's HOMELESS

MILLIONS

(Foreign Policy Association, New York, 1945), in which he treats of the
"lasting dislocation" of hundreds of thousands, indeed millions, of people,
the terrible task of physical, moral, and intellectual rehabilitation, and
incidentally the legal problems, such as "the right of the displaced persons
to marry, to divorce, to adopt children, and to prosecute charges against
other displaced persons" This, apart from the gigantic question of state-
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essentially within the domestic jurisdiction of any state or shall require
the members to submit such matters to settlement under the present
charter" Under Article 13, the General Assembly is to initiate studies
and make recommendations for the purpose of "assisting in the realization of human rights and fundamental freedoms for all without distinction as to race, sex, language or religion " Under Article 68, the
Economic and Social Council "shall set up commissions in economic and
social fields and for the promotion of human rights, and such other commissions as may be required for the performance of its functions "
It may be difficult if not impossible to reconcile the two contrasting
principles set forth in the above articles On the one hand, the international promotion of human rights is recognized, and one need not
emphasize the elementary fact that the suppression of freedom within
a state has frequently caused international tension and has in recent
years proved to be the precursor of international aggression On the
other hand, the International Organization must not interfere in matters
which are essentially within the domestic jurisdiction of any state At
what point will the denial of "essential freedom" within the state cease
to be a matter of purely national concern? Is a civil war to be permitted
to continue? What if a government treats its minorities as the Nazis
treated the Jews, denying them citizenship and even expelling them from
the nation? In borderline cases, whose decision should hold good, that
of the national authority or that of the international organization? If
resentment against the injustices of a government create such strong
feeling within the state that violence seems possible involving strong
feelings on the part of co-nationalists in other countries, will this situation be deemed to be so exclusively national as to prevent interference
by the United Nations Organization? On these questions of principle,
decisions will be necessary
Much has been written concerning the desirability of international
protection of human rights, and many careful and at times one fears
over-abstract analyses have been made of the classification of these
rights Most of them are eloquent in the statement of general principles
and the desirability of ultimate freedoms, but too many ignore the fundamental difficulties of definition and application
For example, what is regarded as a fundamental right in one society
many not be so regarded in another Only in the most theoretical way
can we list in detail the particular rights which free individuals should
enjoy in societies whose values differ widely Moreover, it is extremely
doubtful whether an international organization will be able directly to
enforce an international bill of rights Can we imagine a number of
amendments in the United Nations Charter similar to the fifth and fourteenth amendments and indeed several other amendments to the United
States Constitution? If so, then how shall appeals be made? Who shall
grant the light of appeal, the highest national court (as has been the
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case of the Australian High Court permitting appeal in constitutional
matters to the judicial Committee of the Privy Council) or the International Court, or some such body, (as the Judicial Committee of the
Privy Council used to do in private appeals from the judgments of
the dominion highest courts)? Would it be possible for one world court
to handle such matters or would a series of regional courts be required?
Would the individuals have the right of action against their own states
and would something like the French system of the Droit Administratif
apply, or more usual Anglo Saxon procedures? In view of the difficulty
of passing a fair employment practices bill in the Senate and the jealousy
of the Southern states even to a moderate degree of federal control over
similar matters involving negroes, what can be said of the immediate
outlook for effective international action?
A healthy realism is manifested by Professor Edwin Borchard who
well points out that the proposals to put the rights of man on a firmer
footing involve the attempt to "invoke a broadened international law :
(1) to exert pressure on states to include such rights in their
municipal laws and constitutions, where some of the freedoms
of the individual would obtain judicial protection against impairment or denial; and (2) where such freedoms are incapable
of judicial protection, to establish them nevertheless as integral
parts of international law, in order (a) that they would prevail
against any contrary municipal law, (b) that they would be
universal, and (c) that they would be politically protected
against violation by the establishment of a high commission
operating as an organ of an international league 98
Unfortunately, he continues, international law has suffered several
setbacks in recent years:
we sink merchant ships at sight, we play havoc with the
established maritime law, we abolished at Potsdam the distinction between private and public property, we drop all pretense of chivalry, we approve postwar forced labor, we annihilate the enemy country and many of its citizens, we appropriate their property instead of winning them back to a normal
civilians
cooperative life, and we concurrently exterminate
94
wholesale by the use of the atomic bomb
The same author pertinently asks whether the nations which signed
a Potsdam Agreement will hesitate to employ the atomic bomb if they
think it desirable Under these circumstances it is not likely that individual civil rights will be respected or will flourish Borchard, whose
studies on the international protection of the citizens abroad are classic,
notes that before 1914 some progress was being made in permitting an
individual to sue a foreign state, but he doubts whether at the present
time we can hope for a great deal Business and finance are becoming
state monoplies and international economic treaties seem rather to be
9
3 Edwin Borchard, Historical Background of InternationalProtection of
Human Rights (Jan 1946) 243 ANNALs 115
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discouraging than promoting personal rights Starvation is spreading
through Europe and private investment is not likely to take place without adequate guarantee Borchard feels that the safety of foreign capital
will depend rather on superior force than on law Nor does he believe
that the history of Soviet Russia gives us a great deal of hope that the
Soviets will support the fundamental freedoms, and he substantially
agrees with the point raised above concerning the difficulties of enforcement
Does this mean that the situation is hopeless and that people and
nations have been guilty of wishful thinking? It may well be so, for
one cannot help coming to the conclusion that the modern world is
attempting to pursue two contradictory ideals, that of security by
national sovereignty and the protection of human rights by international agreement I suggest that civil liberties cannot be regained and
maintained except within a sound framework of international government and that democracy cannot maintain civil liberties within nations
acting as separate units of defense Civil liberty will survive on an
international or trans-national basis or not at all If, however, this
fundamental problem is solved, the world may be in a position to take
the next step, that of drawing up an international bill of rights which
can serve as an ideal to be aimed at and having the same moral appeal
as the French Declaration of the rights of man or our own Declaration
of Rights; and then breaking down the problem along the lines pursued
by the International Labor Organization in its attempts to better labor
conditions throughout the world
"The International Labor Organization had a charter which set
forth its objectives in general terms; it did not approach the problem
of labor standards with the theory of capitalism or socialism or the
place of government regulation It began with a number of specific
problems
the eight-hour day, the employment of women and children in industry, night labor, etc Year after year in annual session it
considered two or three or four items which had been agreed upon by
the Governing Body, and the evidence for which had been carefully
surveyed by the permanent officials in the International Labor Office ,,9,
By 1940 the ILO had passed over 60 conventions and recommendations
It had produced a remarkable series of publications which provided information upon vital economic matters throughout the world Not
merely governments but employers and workers helped to pass these
conventions, and the participation of these non-governmental groups
gave "vitality to the ILO and afforded a guarantee that those with
immediate interests at stake would be on the alert to see that their
governments gave consideration to the conventions and recommendations
adopted at the conferences "
" Linden A Mander and Melvin M Rader, International Protection of
Individual Freedom Within the State, in IFMEN WANT PEACE (J B Harrison,
L A Mander N H Engle, ed), Macmillan (1946) p 85

1946]

INTERNATIONAL LAW

A number of writers have suggested the adoption of this method for
the problem of protection of human rights They have proposed a
general charter which should set forth as did the preamble of the ILO
the rights and duties which international society could regard as "universally desirable of attainment" There should be annual conferences
attended by government and non-government representatives The
United Nations Secretariat should have a section devoted specifically
to human rights so that continuity of administration and consistent
planning of conferences could be effectively undertaken There should
be a body similar to the governing body of the ILO or an agency resembling the Permanent Mandates Commission whose duty would be
to press for the further development of human rights by means of appropriate measures Professor Rader and I drew attention to the fact
that this method has already been in operation for nearly twenty years
in the Inter-American Organization 96 In 1928 the Pan-American Conference established the Inter-American Commission of Women for the
purpose of furthering the civil rights of women in the Americas, and it
is submitted that the experience of this body shows that more is to be
gained by proceeding in this piecemeal fashion than by attempting some
immediate universal application of a wide range of human rights
A discussion of international protection of individual rights leads
logically to the general question of the place of the individual in international society The positivists assert the individual has no more
standing in international affairs than a pig or any other chattel Several
recent writers have urged that the individual does have a standing in
international law and that the attempt to make only States the subjects
of international law is arbitrary and unreal The trials of the war criminals at Nuremburg are of interest in this connection Individuals are
being tried for international crimes, and Mr Justice Jackson has asserted, "The idea that a State, any more than a corporation, commits
crimes is a fiction Crimes always are committed only by persons"
And he speaks of "that fictional being, 'the State,' which cannot be
produced for trial, cannot plead, cannot testify and cannot be sentenced" In the Minorities Treaties, individuals were given the right to
petition the League of Nations, and the Geneva Convention in 1922
established the Upper Silesia Arbitration Tribunal which received complaints on the spot from individuals, and workers and employers participated in International Labor Organization conferences and helped
draw up conventions
In recent radio telegraphy conferences, the United States urged membership for certain corporations on equal terms with government offi0 Ibid 86. The Cuban delegation to the United Nations General As-

sembly introduced a draft of a Declaration of the Rights of Man-a 22-point
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cials 97 and, in the more technical conferences which have been held,
it has been difficult to separate the work of the technical advisers from
that of the diplomatic category
For the future, several suggestions have been made to lessen the gap
between States and individuals in international institutions Some have
been referred to above, and I add two or three further illustrations
Ex-President Kaeckenbeeck of the Upper Silesian Arbitration Tribunal
urges the establishment of an international tribunal with authority to
interpret the treaty governing the cession of territory and to enforce
the rights acquired under that treaty "The judgments of this tribunal
should bind the courts and the administrations of the countries concerned " Individuals should have direct access to the tribunal, for ' if
the grievances of the individuals are conclusively settled by judicial
procedure the causes of friction between the two interested States are
sensibly diminished ""
In view of the widespread entry of governments into commercial and
industrial activities, there is, in the judgment of F A Mann, a great
need to revise the traditional legal thinking in terms of a "clear-cut
dichotomy" of international public and international private law Mann
urges that we may well have to qualify the two accepted principles,
first that States only are subject to international public law while private
persons are subject to municipal law, and second that municipal tribunals must apply municipal law If the continued widening of the
area of international policy making and administration goes on, it may
require, inter alia, an international law of contract 9
The traditional immunity granted to state instrumentalities has suffered some modification in the case of merchant shipping and the tremendous complexities arising out of the statelessness of hundreds of
thousands of individuals have given rise to many discussions of the need
for some uniform binding rule to remove or at least lessen the scandalous situation which now obtains Increasingly as international conventions are concluded for the purpose of promoting the welfare of the
individuals of other countries and as the technical aspects become more
important, we may expect, if the problem of security is solved, but only
if it is solved, to see still greater inroads upon the traditional theories
of international law with reference to the individual One would suggest
in conclusion that this problem will lead far beyond discussions of the
legal personality of the State, we will have to re-value the position of
7 JoHN D TonmiNsoN THE INTERNATIONAL CONTROL OF RADIocoMn4UNICA-

TIONS, J W Edwards, Ann Arbor (1945) p 71 Several other examples of
non-governmental participants in international conferences might be given
if space permitted
98 See review of Kaeckenbeeck's volume by K M Jaffee in (1941-2) 5
MOD L REV 79

99F A Mann, The Law Governing State Contracts (1944) XXI BRrr
Y B INT L 11-34

1946]

INTERNATIONAL LAW

the individual in the modem world community in a far more penetrating jurisprudential manner than has been usual in modern thought-.,
It appears as if the first step must be international or supranational
action to provide security Such a step will necessitate something very
close to world government The recently issued Acheson Report would
seem to suggest that governments are beginning to realize that mere
treaty arrangements are not sufficient to control atomic energy and to
prevent atomic warfare But it is probable that world control of atomic
energy without control over other armaments will only transfer international rivalry to other planes; logic demands that the general field
of armaments come under similar regulation and control The institutional arrangements for this control will probably be worked out on
a trial and error basis in which problems of representation will for some
time probably not assume great importance
The control over strategic and critical materials may well involve
close international action, probably on a treaty basis We have pointed
out above that there is a growing field of specific commodity regulation
by treaty method We may expect this method to continue with the
Social and Economic Council of the United Nations exercising a general
coordinating function, perhaps even a more direct function if the United
Nations is to succeed
These arrangements will necessitate improvements in the treaty
process-the speed of making treaties, modification of the unanimity
rule, now often seen, and especially a speeding up of the ratification
process A great danger is the slowness with which international institutions move when they are dependent upon the present treaty method
International organization also will require a drastic revision of financial
provisions so that payments may be made more promptly Experience
shows the extremely hazardous nature of institutions which are dependent upon voluntary contributions How national contributions can
be put on a basis of legal obligation will demand long and earnest
thought Also the legal status of international officials, although improved in some respects, still leaves something to be desired With the
extension of international agencies, the problem of recruitment and
training of officials will assume greater importance
In the judicial sphere the new International Court of Justice will
have much important work to do, but in addition it would seem as if
other judicial machinery for more specific purposes will be required and
that the place of the individuals and groups in international society will
have to be more definitely recognized
Finally, these movements necessitate, as the American Bar Association
has well recognized, a reformulation of international law by an authoritative body They require also the adaptation of national constitutions
to the new international obligations and more than that, they will
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require that national states adapt their administrative machinery and
even their political institutions so as to make them more efficient in the
discharge of international obligations We thus see that the problems
demand a strengthening of institutions on the international level but
equally important a modification, perhaps also a transformation, of even
democratic institutions within national states if they are adequately to
play their part in a peaceful world society of the future

